Abstract
Introduction
In November 2002 a car travelling in a remote part of Yemen was destroyed by a missile filed from an unmanned Predator drone. Six people in the car, all suspected members of al-Qaeda, were killed. While the US did not publicly acknowledge responsibility for the attack, officials let it be known that the CIA had carried it out.
1 One of the men killed, Qaed Salim Sinan al Harethi, was said to be a former bin Laden security guard who was suspected of playing a major role in the October 2000 attack on the US destroyer Cole, in which 17 sailors were killed.
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The Yemen attack came two years after Israel adopted a policy of 'targeted killings' of Palestinians alleged to be active members of terrorist organizations involved in organizing, promoting or executing terrorist attacks in Israel and the Occupied Territories. This policy commenced with the attack on Hussein 'Abayat 3 and was followed by a series of attacks culminating recently in the attacks on the Hamas leaders Ahmed Yassin 4 and Abdel Aziz Rantisi. 5 In many of these attacks innocent bystanders were killed or wounded. 6 This policy has been officially acknowledged and is at the time of writing being defended by the government before the Supreme Court of Israel. Granting licence to state authorities to kill suspected enemies of the state cannot appeal to anyone sensitive to human rights and suspicious of the uses and abuses of state power. On the other hand, one cannot simply dismiss out of hand the parallel drawn by the states involved between legitimate killing of enemy combatants during an armed conflict and the targeting of active members of terrorist organizations that have, for all intents and purposes, declared war on those states. 14 The disparity in the attitudes taken towards 'targeted killings' reveals a fundamental disagreement not only regarding their morality or legality, 15 but also on the issue of the legal regime by which that legality should be judged. The states involved claim that such killings are legitimate means of fighting the 'war on terror', whose legality must be judged on the basis of the laws of armed conflict; those who label these killings 'extra-judicial executions' rely on a law-enforcement model of legality, which rests primarily, though not exclusively, on standards of international human rights law. 16 Fundamental disagreement over the applicable legal regime is part of a wider controversy over the proper categorization of state measures to combat international or transnational terrorism. Are we talking about a 'war on terror' to be pursued according to the laws of armed conflict, or a struggle against a particularly pernicious form of criminal activity that should be managed according to a law-enforcement model? 17 Or perhaps we should be thinking of a new phenomenon, not adequately covered by either legal regime, so that a new, mixed legal regime should be devised. 18 Human rights institutions, activists and NGOs generally reject the perception that existing norms of international law are inadequate to deal with domestic or transnational terror. With more than a measure of justification they still fear that the real threat in the present situation lies in over-reaction to terror by governments and adoption of measures that are incompatible both with human rights standards and rules of humanitarian law. 19 One of the most difficult questions in discussing the Israeli policy is whether the applicable norms are those which apply to an occupying power (fundamentally a law enforcement model based on international humanitarian law) or those which apply in a situation of active armed conflict. I will return to this question in part 5 B below. action against terror placed by existing standards do not hinder effective anti-terror measures, or that even if they do so, the dangers to human rights that result from relaxation of these standards is far greater than the danger presented to those rights from international terrorism itself. It has, however, recently been argued by the head of the American branch of a leading international human rights NGO that human rights NGOs have been somewhat selective in their concern for victims of human rights violations, showing little real concern for the victims of terror attacks. 20 The issue of targeted killings has been analysed by a number of writers. 21 Their analyses reveal different ways of looking at the issue. My primary purpose in this paper is to examine the different perceptions and their difficulties. My conclusions are that neither the law-enforcement model, as reflected in standards of IHR, nor the armed conflict model, as reflected in standards of IHL, provides an adequate framework for the issue of transnational terror. I therefore conclude by suggesting a framework that combines elements of both models.
Before delving into the issue, some remarks about the terms I shall be using. It hardly bears repeating that the terms 'terror' and 'international terror' have proved notoriously difficult to define. 22 I do not intend to enter a debate on this question here. For the purposes of this discussion I will regard terrorism as the deliberate causing of death, or other serious injury, to civilians for political or ideological ends. 23 I will regard transnational terrorism as terrorism carried out across international lines or directed against the citizens or residents of a country that is not the country of the perpetrator. 24 An organization will be seen as a terrorist group, not only if terror is its sole aim or modus operandi, but also if it regularly employs terror as a means of achieving its aims. The legitimacy of those aims will be regarded as irrelevant. Cf. Gearty, 'What is Terror?', The Times Saturday Review, 9 Mar. 1991; Cowdy, 'The Morality of Terrorism', 60 Philosophy (1985) 47; both articles are reprinted in Gearty , Terrorism, supra note 22, at 173 and 495 respectively. Like Gearty, I place the emphasis on the means employed, and not on the acceptability or non-acceptability of the aims. Furthermore, I too do not regard attacks on military targets as a form of terrorism. Finally, rather than using the notion of 'innocent persons' as the targets, I refer to attacks on civilians. This rests on the notion that even in situations in which killing and wounding is 'lawful', i.e., an armed conflict, it is never lawful to target civilians. The typical case to be examined here is the targeting of a suspected terrorist who is not in the territory of the state which carries out the attack. While many of the same issues may arise in cases of internal terror, especially in a situation that has reached the scale of violence that justifies its categorization as a non-international armed conflict under Additional Protocol II to the Geneva Conventions, the present discussion shall not deal directly with this question.
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State A's civilians have been subject to terror attacks by a terrorist organization, which operates out of other countries. Is it ever legal for that state to target suspected members of that organization who are not at present in its borders? If so, in which situations would such targeting be legal?
Law Enforcement Model
Categorization of targeted killings as 'extra-judicial executions', rather than war crimes or grave breaches of international humanitarian law, implies that the relevant legal model is a law-enforcement model and that the applicable regime by which state action is to be assessed is the international human rights regime. 26 Under such a regime the intentional use of lethal force by state authorities can be justified only in strictly limited conditions. The state is obliged to respect and ensure the rights of every person to life and to due process of law. Any intentional use of lethal force by state authorities that is not justified under the provisions regarding the right to life, will, by definition, be regarded as an 'extra-judicial execution'.
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In examining application of international human rights standards to the issue of targeted killings of international terrorists, a number of questions have to be addressed:
A. Assuming that the regime of international human rights applies in such a situation, are there circumstances in which a targeted killing would not be regarded as a violation of the victim's right to life? The main difference that interests me here is that under APII there must be some control over territory by the non-state party involved. It is this feature that could make a struggle with a terror group in the territory of a state similar to a case of trans-national terror.
26
I stress that the emphasis is on state behaviour or responsibility, and not on individual criminal liability. Clearly, with the growing body of international criminal law and the establishment of the International Criminal Court, issues of individual liability of those who carry out the targeting on behalf of the state also needs to be addressed.
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In its report on the Israeli policy, supra note 8, Amnesty International defined an extrajudicial execution as follows: '[a]n extrajudicial execution is an unlawful and deliberate killing carried out by order of a government or with its acquiescence. Extrajudicial killings are killings which can reasonably be assumed to be the result of a policy at any level of government to eliminate specific individuals as an alternative to arresting them and bringing them to justice. These killings take place outside any judicial framework.'
B. Does the international human rights regime apply to the act of state A carried out on the territory of state B over which the state A does not exercise jurisdiction and has no control? C. Does the international human rights regime apply in the 'warlike' situation of protracted violence between an international terror group and a given state?
A Right to Life under the International Human Rights Regime
All international conventions dealing with civil and political rights protect the 'inherent right to life'. 28 While all conventions classify this right as a non-derogable right, i.e., a right that may not be derogated from in times of emergency, none of them grants this right absolute protection. The International Covenant on Civil and Political Rights (ICCPR), the American Convention on Human Rights and the African Charter of Human and People's Rights prohibit arbitrary deprivation of life, leaving the question of when intentional deprivation of a person's life will violate that person's right to life to be determined by interpretation of the term 'arbitrary'. 29 The approach of the European Convention for the Protection of Human Rights and Fundamental Freedoms is somewhat different. Article 2(1) states that no one shall be deprived of his life intentionally. Under Article 2(2), however, deprivation of life shall not be regarded as a violation of the right to life when it results from the use of force which is no more than absolutely necessary in any of three cases, one of which is 'defence of any person from unlawful violence'.
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I shall in due course examine whether there may be cases of lethal force that do not amount to 'arbitrary' deprivation of a person's life, as this term is used in the ICCPR, American Convention or African Charter, even if they are not covered by the exceptions in Article 2(2) of the European Convention. For the moment, I shall concentrate on the European model, as it is widely accepted that this model provides a fair statement of cases in which such force may be regarded as non-arbitrary. 31 May targeting a person suspected of being a member of a terrorist organization that is waging a 'war of terror' against residents of the victim state be regarded as legitimate use of force under Article 2 of the European Convention?
The answer to this question depends on the meaning of the proportionality test adopted in Article 2(2) -that the use of lethal force is no more than absolutely necessary to defend persons whose lives are in danger. While the European Court of Human Rights 28 See Art. 6 of the International Covenant on Civil and Political Rights, 1966. This is the only right referred to as an inherent right. It seems that reference to the right to life as 'inherent' is based on the notion that this right does not depend on the particular society or legal regime, but derives from the humanity of every individual, wherever he or she may be: see B.G. has not had occasion to address the question of targeted killings, it has made it clear that the test to be employed in examining whether the use of lethal force is absolutely necessary is a strict one -the 'force used must be strictly proportionate to the achievement of the aims set out in sub-paragraphs 2(a), (b) and (c) of Article 2 (art. 2-2-a-b-c).'
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Establishing that the use of lethal force meets the absolute necessity tests involves examining two questions:
1. Is the use of force absolutely required, or could other measures be employed to protect the threatened persons? 2. Assuming that no other measures are available, is it absolutely necessary to use lethal force, or could some lesser degree of force be employed?
I shall concentrate on the first question, and shall assume that in cases regarding suspected terrorists, if force can be justified on the basis of Article 2(2), the seriousness of the threat and the need for effective frustration of that threat will generally lead to the conclusion that force may be lethal.
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The exceptions to the prohibition on intentionally depriving a person of his life must be interpreted in light of the fundamental assumption that international human rights law adopts a law-enforcement model based on principles of due process. All law-enforcement measures must be compatible with these principles, foremost amongst which are the following: 1. every individual benefits from the presumption of innocence; 2. persons suspected of perpetrating or planning serious criminal acts should be arrested, detained and interrogated with due process of law; and 3. if there is credible evidence that such persons were indeed involved in planning, promoting, aiding and abetting or carrying out terrorist acts they should be afforded a fair trial before a competent and independent court and, if convicted, sentenced by the court to a punishment provided by law. Under this model a state may not prevent criminal acts by eliminating the potential perpetrators. Prevention is to be achieved by apprehending those planning and preparing the violence and subjecting them to the criminal process. Deterrence is to be achieved by the threat of legal sanctions and enforcement of the criminal law against those convicted of breaking the law. Support for this assumption may be drawn from the McCann case, ibid. This case involved the killing in Gibraltar by British special force soldiers of 3 IRA terrorists. The Court found that the soldiers involved honestly believed that the deceased would detonate a car bomb if they were given time to act after they realized that they were about to be apprehended. They therefore shot them several times, making quite sure that the force was lethal. The European Court of Human Rights found that this action by the soldiers did not amount to a violation of Art. 2 of the Convention. (The majority held, however, that in the planning of the action to apprehend the suspected terrorists, sufficient weight had not been given to alternative means that would not have involved lethal force, and that the UK was therefore liable for violation of Art. Under the law-enforcement model use of force can never be regarded as necessary (let alone absolutely necessary) unless it is clear that there was no feasible possibility of protecting the prospective victim by apprehending the suspected perpetrator. The paradigmatic case in which use of force would be justifiable is where serious violence against the person to be protected is so imminent that trying to arrest the perpetrator would allow him time to carry out his threat. It has been strongly argued that in no other case could we say that use of lethal force is absolutely necessary. 35 Borrowing US Secretary of State Daniel Webster's classic definition of a state's right to use force in self-defence in the exchange of notes following the Caroline incident, only where there is a concrete imminent threat can it be said that there is 'a necessity of selfdefence, instant, overwhelming, leaving no choice of means, and no moment for deliberation'.
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The problem with the law-enforcement model in the context of transnational terror is that one of its fundamental premises is invalid: that the suspected perpetrator is within the jurisdiction of the law-enforcement authorities in the victim state, so that an arrest can be effected. What is the situation when, according to our premise, the terrorist is in the territory of another state? The victim state may not arrest or apprehend that person without the active assistance and support of that other state. But what if that state is either unwilling to arrest the suspected terrorist or incapable of doing so? Leaving aside issues of state sovereignty, and relying solely on the duty of the victim state under international human rights law to respect the right to life, could it not argue that it has no choice but to resort to force against the suspected terrorist? That force is absolutely necessary to protect its civilians against unlawful violence? Obviously it could not do so in every situation. Thus, it could not do so if its aim were to punish the suspected terrorist for past acts, or to deter potential terrorists from acting. But what if the state has strong evidence that the suspected terrorist is continuing to plan terrorist attacks against people in its territory? That if it does not either apprehend or target him, there is a very strong probability that he will carry out or organize further attacks? Would this also not be the kind of situation described The State party should ensure that the utmost consideration is given to the principle of proportionality in all its responses to terrorist threats and activities. State policy in this respect should be spelled out clearly in guidelines to regional military commanders, and complaints about disproportionate use of force should be investigated promptly by an independent body. Before resorting to the use of deadly force, all measures to arrest a person suspected of being in the process of committing acts of terror must be exhausted.
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From the first part of this observation it would seem that the Human Rights Committee is of the opinion that targeted killings of suspected terrorists in the Occupied Territories only raise issues under Article 6, when they are used as a deterrent or punishment, and not, presumably, when they are used as a pre-emptive preventive measure. On the other hand, in its recommendation, the Committee refers to use of deadly force against a 'person suspected of being in the process of committing acts of terror'. This would seem to imply that the Committee adopts the approach that preventive force may only be used in the face of an imminent attack, which cannot be halted by arresting the perpetrator.
Ambiguity This is a highly peculiar statement, which seems to confuse issues of international human rights law and international humanitarian law. 43 The status of a person as a civilian or combatant is only relevant in the latter system. In the former system, whether lethal force can be used against an individual is unconnected with that individual's status; it should depend entirely on the threat that the said individual poses, and the availability of alternative means of neutralizing that threat.
The confusion is compounded when the Commission continues with the following statement:
Similarly, in their law enforcement initiatives, states must not use force against individuals who no longer present a threat as described above, such as individuals who have been apprehended by authorities, have surrendered, or who are wounded and abstain from hostile acts. Ibid., at para. 87.
41
Ibid.
42
Ibid., at para. 90.
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It must be stressed that this statement of the Commission is part of its discussion of protection of the right to life under international human rights law. In another part of its report the Commission addresses issues of IHL.
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Report on Terrorism and Human Rights, supra note 39, at para. 91. 45 In another part of the report the Commission addresses '[t]he Right to Life and Terrorism'. In this part it compares norms of international human rights law and IHL. After mentioning the duty under IHL to distinguish between combatants and civilians, the Commission states: '[s]imilarly, in peacetime situations, state agents must distinguish between persons who, by their actions, constitute an imminent threat of death or serious injury, or a threat of committing a particularly serious crime involving a grave threat to life, and persons who do not present such a threat, and use force only against the former': ibid., at para. 111 (emphasis added). From this section it seems that the Commission takes the clear stand that when there is a threat of a particularly serious crime involving a grave threat to life, use of force may be justified even if the threat is not imminent.
The Commission was apparently well aware that its analysis left matters unclear.
In what reads as a somewhat feeble attempt to reduce the ambiguity, the Commission ends its analysis of the right to life issue with the following statement:
It should be emphasized that, contrary to international humanitarian law governing situations of armed conflicts, relevant applicable norms of international human rights law require that state agents not use force to target individuals involved in a violent confrontation except in the above-mentioned circumstances. 46 The problem is, of course, that 'the above-mentioned circumstances' are extremely vague. The question that interests us -targeting of suspected terrorists who are not within the state's jurisdiction -remains obscure.
Where does this all lead us? Clearly, the mere fact that a suspected terrorist is outside the territory of the victim state, and may therefore not be arrested by its authorities, does not mean that he has lost his right to life and that he may be targeted. It may be argued, however, that when there is strong evidence that the suspected terrorist is actually planning terrorist attacks against the victim state, and there is no feasible way of preventing those attacks by apprehending or arresting him, targeting him would not necessarily be regarded as an arbitrary deprivation of life. In such a case the unlawful violence might not be imminent, but the need to use lethal force in order to prevent that violence might be immediate, since if such force is not used now it may not be possible to prevent the violence later. 47 This may be what has been termed the last window of opportunity to frustrate further terrorist attacks.
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On the substantive level this argument may seem tempting. It should be noted, however, that the imminency requirement may be justified not only because of the lack of opportunity to use due process methods, but also on evidentiary grounds. When the violence is imminent we do not face the need to prove the intention to employ unlawful violence. The evidence is right there before us. 49 In the absence of such tangible evidence, can we rely on the law enforcement officials in the victim state to 'convict' persons of planning terrorist attacks? Should we not fear that this limited 'exception' may be exploited and abused by states eager to turn the struggle against terrorists into all-out war? Can we really create an exception that will be limited to the case of absolute necessity, in the sense mentioned above? The Israeli experience with the attempt to allow use of moderate physical force in the interrogation of suspected terrorists would seem to show that the answer is negative. While the original idea was that such force should only be used when all other methods of obtaining essential information for preventing terrorist attacks had failed, it would 46 Ibid., at para. 92. 47 Under s.34J of the Israel Criminal Code, 1977, self-defence is a defence when violence was 'immediately required to ward off an unlawful attack which created a concrete danger of harm to life, body, liberty, property'. Under this provision the immediacy requirement does not relate to the danger to life, but to the need to use violence to frustrate that danger. seem that over time physical force and other unacceptable methods of interrogation became fairly standard methods of interrogation.
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When then may a state use lethal force against suspected terrorists? It seems that there are three possible approaches to this question: a. Restricting the exceptions to the right to life (whether under Article 2(2) of the European Convention, or the 'arbitrary' deprivation escape clause in the ICCPR and American and African Conventions) to cases in which lethal force is used to thwart an imminent attack. 51 Absent imminency, pre-emptive targeting of a suspected terrorist will be regarded as not being absolutely necessary, or as an arbitrary deprivation of life, no matter how strong the evidence that he is planning further terrorist attacks and how high the probability that there may not be another opportunity to prevent such attacks. b. Allowing the targeting in the very restricted circumstances in which apprehending or arresting the suspected terrorist is not feasible, provided there is extremely strong evidence that the suspected terrorist is involved in executing or planning a terrorist attack and there is a well-founded fear that other means of preventing that attack are likely to fail. 52 I have already described the difficulties of this approach. I shall return to it below. c. Positing that the law-enforcement model, which lies at the basis of the treaty provisions on the right to life, does not provide an adequate answer to the issue of transnational terror. When the terror is intense, organized and protracted, the appropriate model should be the armed conflict model, which is not based on notions of imminent danger from the specific person targeted, but on notions of the danger posed by the group to which the person belongs. 53 I shall discuss this position below. 54 Under the ICCPR a state party is bound to respect and ensure the rights enshrined in the Covenant 'to all individuals in its territory and subject to its jurisdiction'; under both the European and American Conventions, the duty is to all persons subject to the state party's jurisdiction.
B Jurisdictional Application of International Human Rights Norms
In the Bankovic case 55 the European Court of Human Rights took a narrow view of the concept of jurisdiction, when it held that a state party to the European Convention generally exercises its jurisdiction only in its own territory. The exceptions are cases where the state exercises all or some of the public powers of government in the territory of another state with that state's consent, invitation or acquiescence, or where it is occupying territory in which it exercises effective control. 56 Applying this approach, the Court held that when NATO forces bombed targets in Kosovo and Serbia from the air the persons in the bombed areas were not subject to the jurisdiction of the NATO states. Following this decision doubt has been expressed whether international human rights norms apply to actions of states against transnational terrorists outside their borders. 57 This doubt has been challenged. 58 In interpreting the ICCPR, the Human Rights Committee has adopted an approach similar to the cause and effect theory rejected by the European Court. 59 Under this approach anybody directly affected by a state party's actions will be regarded, for the purposes of the Covenant, as subject to that state party's jurisdiction.
Even if we are prepared to assume that neither the European Convention, nor the ICCPR, apply to persons who are not subject to the jurisdiction of a state party, within the meaning of this term adopted in the Bankovic decision, does this mean that a state has no obligations under international human rights law towards such persons? Answering this question in the affirmative would be incompatible with the very notion of the universality of human rights, which lies at the foundation of international human rights law. While a state party's treaty obligations are a function of the scope of application defined in the particular treaty, some of the substantive 54 I stress that for the moment I shall not refer to the state's general obligations under international law, such as the obligation to respect the sovereignty and territorial integrity of other states. norms in human rights treaties that have been ratified by the vast majority of states in the world, have now become peremptory norms of customary international law. The duty to respect the right to life is surely one of these norms. 60 A state's duty to respect the right to life (as opposed to its duty to ensure that right) follows its agents, wherever they operate. Any other approach would imply that in the absence of an armed conflict (to which IHL will apply) under international law a state may lawfully kill persons in the territory of another state.
61 Such a result is unconscionable and should be rejected.
C International Human Rights Law in Armed Conflict
The prevalent theory at one time was that the international human rights regime applies to the internal domestic situation of a state, both in times of peace and war. The authority given to a state to derogate from some of its obligations in times of emergency is directed towards its domestic front. On the battlefield, on the other hand, the applicable legal regime is the law of war, including international humanitarian law. In recent years this theory seems to have been abandoned. The prevailing theory is that even in the conduct of hostilities the international human rights regime applies, although in part it is superseded by the lex specialis, international humanitarian law. 62 This theory was adopted by the International Court of Justice (ICJ) in the Nuclear Weapons case. 63 In that case it was claimed that the use of nuclear weapons would inevitably involve violation of the right to life, protected under Article 6 of the ICCPR. In reply, it was argued that nuclear weapons would be used in war when international humanitarian law, and not the ICCPR, would apply. 64 Article 6 of the ICCPR was therefore not pertinent.
The ICJ rejected the argument that the ICCPR ceases to apply in times of war. It added:
In principle, the right not arbitrarily to be deprived of one's life applies also in hostilities. The test of what is an arbitrary deprivation of life, however, then falls to be determined by the applicable lex specialis, namely, the law applicable in armed conflict, which is designed to regulate the conduct of hostilities. Ibid., at para. 24.
a certain weapon in warfare, is to be considered an arbitrary deprivation of life contrary to Article 6 of the Covenant can only be decided by reference to the law applicable in armed conflict and not deduced from the terms of the Covenant itself.
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The implications of this theory in the present context seem clear. If the targeted killings take place within the context of an armed conflict between the victim state and the terrorist group, or the states that harbour or host it, their legality will have to be decided on the basis of international humanitarian law. If such killings are permitted under IHL, they will not be regarded as arbitrary deprivations of life under Article 6 of the ICCPR. 66 I will argue below, however, that even if this is the situation in international armed conflicts, in non-international armed conflicts the connection between international human rights law and international humanitarian law is somewhat more complicated. 67 For reasons I shall explain below, in such conflicts one cannot divorce the question of 'lawful acts of war' from issues of due process under international human rights law. I shall try to show that the model for such conflicts must therefore be a mixed model, in which there is interplay of international human rights standards and international humanitarian law.
Armed Conflict Model A Terrorist Attacks and the Right to Self-Defence
My main concern in this paper will be with ius in bello, i.e., international humanitarian law that applies to the parties involved in an armed conflict. It is important, however, to preface the discussion with a short review of issues of ius in bellum that have some relevance for the analysis.
In 71 Even if one rejects this assumption, it is clear that if a state sponsors or controls a terrorist group, and possibly even if it takes no action to prevent use of its territory as a base for terrorist attacks against another state, such attacks may be imputed to the sponsor or host state. In such a case the attacks could certainly be the kind of armed attack contemplated by Article 51. 72 The right of a state to use force in response to an armed attack by terrorists will depend on the degree of responsibility of the harbouring state for the attack, and possibly on its willingness or capability of acting to apprehend the terrorists and prevent them from carrying out further attacks. 73 Any use of force by the victim state must conform to requirements of necessity and proportionality. 74 Under the necessity principle, the victim state must not respond to the armed attack with force unless other means of defending itself are not available. 75 Furthermore, the aim of using force must be future-oriented, i.e., halting or repelling an attack. This would seem to exclude attacks whose aim is punitive or retaliatory. 76 Under the proportionality principle the defensive measures should not exceed the degree of force needed to achieve the purpose of using counter-force, namely, defending the victim state against further terrorist attacks.
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Following the 9/11 attack on the US, there was a major debate whether this attack gave the US the right to use force against Afghanistan. 78 There did not, however, seem to be any disagreement over one issue: if the US was entitled to use force against Afghanistan in response to the attack, it was legitimate for it to target not only members of the armed forces of that country (presumably the Taliban), but members of al-Qaeda too. Intuitively, this seems self-evident. If a terrorist group mounts an armed attack against a state, that group obviously presents the threat against which the victim state is entitled to defend itself. The problem is that any act in self-defence must be compatible with norms of international humanitarian law. 79 And in order for an attack on members of a terrorist group to meet this requirement we have to adopt one of two theories: 
International and Non-International Armed Conflicts
The prevailing view seems to be that the very notion of an international armed conflict implies that the conflict is between states. 81 On the other hand, the typical non-international conflict contemplated in IHL instruments is a conflict between the authorities of a state and insurgents or rebels in its territory. Both Common Article 3 of the Geneva Conventions and Article 1(1) of Additional Protocol II to the Geneva Conventions relate to conflicts occurring within the territory of a state party. 82 This would seem to imply that the rules and principles regarding noninternational conflicts are reserved for internal domestic armed conflicts, and do not apply to a conflict between a state and a terrorist group acting from outside its territory.
There is some debate in the literature whether a conflict between a state and a transnational terrorist group may constitute an armed conflict in international 'It is indisputable that an armed conflict is international if it takes place between two or more States. In addition, in case of an internal armed conflict breaking out on the territory of a State, it may become international (or, depending upon the circumstances, be international in character alongside an internal armed conflict) if (i) another State intervenes in that conflict through its troops, or alternatively if (ii) some of the participants in the internal armed conflict act on behalf of that other State. With the exception of Common Article 3, which shall be discussed below, the four Geneva Conventions of 1949 only apply to armed conflicts between states parties.' Prosecutor v Tädic, Judgment, 15 July 1999, App. Ch., IT-94-1-A, at para. 84 (hereinafter: Tädic, Merits Appeal).
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Common Art. 3 of the Geneva Conventions refers to 'the case of armed conflict not of an international character occurring in the territory of one of the High Contracting Parties . . . '. Art. 1(1) of APII states that the Protocol applies only to non-international armed conflicts that 'take place in the territory of a High Contracting Party between its armed forces and dissident armed forces or other organised armed groups which, under responsible command, exercise such control over a part of its territory as to enable them to carry out sustained and concerted military operations and to implement [the] protocol'. The threshold for a non-international armed conflict under the API is much higher than that required under Common Art. 3. But this issue does not interest us here. The differences between Common Art. 3 and APII armed conflicts are discussed at length by Moir, supra note 25.
law.
83 Even though international instruments on IHL do not expressly address such conflicts, the implications of giving a negative answer to this question -that the parties are not subject to rules of IHL -should convince us that this answer should be rejected. Rather, we should choose between two possibilities: stretching the definition of an international armed conflict beyond an inter-state conflict, or widening the definition of a non-international conflict so as to include an armed conflict between a state and non-state actors, even if it is not in its own territory.
Armed Conflicts with Terrorists as International Armed Conflicts
Under the law of international armed conflicts the only legitimate aim of force is weakening the military potential of the enemy. 84 According to the fundamental principle of distinction, the parties must distinguish between combatants and civilians, and between military and non-military targets. In order to facilitate respect for this principle, combatants must distinguish themselves from other persons. Those who do not do so become 'unlawful' or 'non-privileged' combatants, who lose the privileges of combatants discussed below. 85 The distinction between combatants and civilians is clear: anyone who is not a combatant is, by definition, a civilian. 86 While combatants enjoy the privilege to fight, civilians are not permitted to do so and may be tried and punished if they do. Furthermore, civilians taking a direct part in hostilities lose their immunity from attack and become legitimate targets.
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Under this model whether an individual may be targeted and killed with impunity is generally dependent on his or her status rather than his or her actions. 88 The exception is the case of a civilian who takes a direct part in hostilities. I shall discuss this in detail below, in the text accompanying notes 93-103.
individual is a combatant he or she becomes a legitimate target, whether or not he or she personally endangers the lives or interests of the other party to the conflict. 89 Furthermore, once an armed conflict exists, it is not incumbent on the army of the one party to inquire whether members of a military unit of the other party wish to surrender before attacking it. The onus is on the party that wishes to surrender and thereby prevent attack to make this wish clear. 90 The legality of an attack on a military unit is not dependent on the imminency of military action by that unit against the state of the attacking army.
Seemingly this is a closed model. One is either a combatant or a civilian. How do members of terrorist groups fit into this model? Assuming that there is an international armed conflict between two or more states, what is their status? They can be regarded as combatants only if they fall into one of two categories:
1. they are part of the armed forces of a state that is a party to the conflict; or 2. they are part of another armed group belonging to such a state which fulfils the four conditions laid out in Article 4(A)(2) of Geneva Convention III:
a. being under responsible command; b. wearing a fixed distinctive sign; c. carrying arms openly; and d. conducting their operations in accordance with the laws and customs of war.
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International terrorists are generally not part of the armed forces of a given state, and even if they meet some of the conditions of Article 4(A)(2) of Geneva Convention III, the nature of their activities, i.e., the deliberate causing of death or serious injury to civilians, means that they never meet the condition in d. above. 92 They therefore do not meet the conditions to be regarded as combatants and must, by definition, be See Fleck, supra note 85, at para. 304. Under API, the application of the law relating to international armed conflicts was extended so as to apply to armed conflicts in which peoples are fighting against colonial domination, alien occupation, or racist regimes, and members of armed groups of such peoples are also regarded as combatants. For the present purposes I shall not discuss when terrorists could fit into this category, since the API extension of combatant status is not part of customary law, and the API has not been ratified by all states that are parties to the Geneva Conventions. It should be noted, however, that those states which refused to ratify API generally did so because they refused to acknowledge the combatant status of insurgents fighting against them. Most pertinently for the present discussion, API has not been ratified by either the US or Israel. regarded as civilians. 93 As such, they shall not be the object of attack, 'unless and for such time as they take a direct part in hostilities'. 94 And indeed, in discussing the status of suspected terrorists in the territories occupied by Israel, Professor Cassese takes the view, based on the assumption that the conflict is an international armed conflict, that members of terrorist groups are to be regarded as civilians to whom this provision applies. 95 If we adopt this view, the big question is when a terrorist may be regarded as taking a direct part in hostilities. In answering this question a few comments are called for:
1. Whether a particular civilian is taking a direct part in hostilities must be examined on an individual level. In other words, as opposed to targeting of combatants, which is based on their status, civilians may only be targeted because of their individual actions. The mere fact that a person belongs to a group, which promotes or carries out terrorist attacks, does not imply that he or she takes a direct part in hostilities. This would seem to imply that a state may never attack members of a terrorist group, as such, but would always have to concentrate on targeting specific terrorists. 2. What are 'hostilities'? According to the ICRC Commentary on Additional Protocol I (API), 'Hostile acts should be understood to be acts which by their nature and purpose are intended to cause actual harm to the personnel and equipment of the armed forces.' 96 This appears to be a somewhat narrow definition that would exclude terrorist acts, which, by definition, are intended to cause harm to civilians. Nevertheless, in his opinion to the Israel Supreme Court in the pending case on targeted killings, Professor Antonio Cassese does not contest that terrorist attacks on civilians are hostilities, within the meaning of Article 51(3) of API. 3. What activities will be regarded as a direct part in hostilities? Are planning a terrorist attack, manufacturing the explosives and supplying them included? And what about support of another nature? In a passage that adds little to the description of hostile acts, the ICRC Commentary on API merely states that '"direct" participation means acts of war which by their nature or purpose are likely to cause actual harm to the personnel and equipment of the enemy armed forces'. 97 On the other hand, in the commentary on the Joint Services Regulations of the Bundeswehr, the term is widened to include 'civilians who operate a weapons system, supervise such operation, or service such equipment' as well as 'preparation for a military operation and intention to take part therein', provided they are directly related to hostilities and 'represent a direct threat to the enemy'. 4. Article 51(3) refers to such time as the civilians are taking a direct part in the hostilities. In the opinion mentioned above, Professor Cassese is adamant that this term must be given a narrow meaning. It is only while the persons are actually engaged in carrying out their hostile acts that they may be targeted. As soon as they have completed the hostile act, they once again enjoy the same protection as every other civilian. This view is supported by the ICRC Commentary on API.
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If we accept this narrow interpretation, terrorists enjoy the best of both worldsthey can remain civilians most of the time and only endanger their protection as civilians while actually in the process of carrying out a terrorist act. Is this theory, which has been termed the 'revolving door' theory, 100 tenable? The Inter-American Commission on Human Rights seemed to have its doubts. 101 So do some experts. It has been argued that the contemporary definition of civilians should rest on their inoffensive character and that civilians 'can lose their civilian status whenever they become "offensive" -that is, whenever they take action against military forces or their fellow citizens'. 102 Another argument is that a 'combatant-like' approach based on membership in the military wing of a group involved in hostilities, rather than on individual actions, should be adopted in deciding whether persons may be targeted.
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If we adopt the restricted theory, according to which international terrorists are civilians who may only be targeted while taking a direct part in hostilities, the right of self-defence under Article 51 of the UN Charter following an armed attack by a terrorist group may become meaningless. As any action carried out in self-defence must comply with ius in bello, targeting the terrorists regarded as responsible for the attack will not be lawful unless they are targeted while carrying out an attack. This does not seem to make much sense. As noted above, none of the experts who discussed the US response to the 9/11 attack contested that such force could be directed against alQaeda members in Afghanistan. Commission stated that non-combatants who take a direct part in hostilities temporarily forfeit their immunity from direct individualized attack during such time as they assume the role of combatant. The Commission added: 'It is possible in this connection, however, that once a person qualifies as a combatant, whether regular or irregular, privileged or unprivileged, he or she cannot revert back to civilian status or otherwise alternate between combatant and civilian status'. And see Parks, supra note 100, who claims that under customary international law a civilian who crossed the line and committed combatant like acts could not revert to being a civilian and was a legitimate target. 102 Slaughter and Burke-White, supra note 17, at 13. 103 Watkin, supra note 18, at 16-17.
Aware of the inadequacies of a theory of self-defence which makes it unlawful to attack the very people who threaten the state, Michael N. Schmitt argues that '[s]tates should not be prevented from acting in self-defence by targeting individual terrorists simply because the mode of conflict exists on a different level'. 104 Schmitt argues that 'a state generally may target those reasonably believed to represent a violent threat to it'. 105 He suggests that four factors are relevant in determining the reasonableness of the belief that such a threat exists: the past practices of the terrorist group; whether the group has articulated goals which suggest a long-term conflict with the target state; whether contemporary events have exacerbated or relaxed tensions; and whether intelligence information shows that there are activities underway which suggest that an operation is being planned.
106
That persons who do not belong to the armed forces of a party to the conflict, or do not have many of the characteristics of such forces, are to be regarded as civilians is understandable when the real armed conflict involved is between states. In such a situation a theory which posits that all persons who are not part of the fighting forces are to be regarded as civilians is not only credible; it is essential if we are to ensure respect for the principle of distinction. In this context, restricting the right to target civilians taking a direct part in hostilities to the actual time when they are so engaged can be explained not only because of the need to frustrate an imminent threat, but also on the evidentiary grounds mentioned above in the discussion of the imminency requirement in human rights law. When a person is actually taking part in hostilities, the evidence is before us, and we do not face difficult evidentiary issues, such as identification and credibility of intelligence sources.
When the armed conflict is essentially between a state and the terrorist group, the theory that the terrorists are civilians simply does not make sense. An armed conflict model of law (as opposed to a law-enforcement model) cannot be applicable if only one party to the conflict has combatants. If we concede, as many do, that protracted violence between an organized terrorist group and a state may constitute an armed conflict ruled by international humanitarian law, we have to find another, more feasible theory. Does that theory lie in regarding such a conflict as a non-international conflict?
Armed Conflicts with Terrorists as Non-International Armed Conflicts
Given the difficulties in regarding a conflict between a state and a trans-national terrorist group as an international armed conflict, it has been argued that such an armed conflict must be regarded as a non-international conflict. 107 This argument faces two difficulties.
As mentioned above, the definitions of a non-international armed conflict adopted in Common Article 3 of the Geneva Conventions and APII both refer to a conflict within the territory of a state party. Thus, even if we are to regard the conflict between a state and a transnational terrorist group as a non-international armed conflict, it is one to which the 'code on non-international conflicts' does not formally apply. This surely cannot mean, however, that a conflict between a state and a transnational terrorist group can never be an armed conflict, or that it may be an armed conflict to which IHL does not apply. It is difficult to believe that states agreed to the application of part of the norms of IHL to internal armed conflicts, but not to transnational armed conflicts that are not covered by the law regarding international armed conflicts.
There is no substantive reason why the norms that apply to an armed conflict between a state and an organized armed group within its territory should not also apply to an armed conflict with such a group that is not restricted to its territory. It therefore seems to me that to the extent that treaty provisions relating to non-international armed conflicts incorporate standards of customary international law, these standards should apply to all armed conflicts between a state and non-state actors. This means that, at the very least, Common Article 3 will apply to such conflicts. 108 The position in relation to APII is more complicated and we would have to be more discriminating, since not all its provisions have the status of customary law.
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While resort to force between states is always a situation in which the rules of international law in general, and international humanitarian law in particular, apply, 110 the general assumption is that violence involving non-state actors is primarily a matter for domestic law, relying on the law-enforcement model. States were reluctant to 'internationalize' internal conflicts, under the assumption that doing so might lend a degree of legitimacy to insurgents and might also unduly limit their own freedom of action in dealing with civil strife. Under APII 'situations of internal disturbances and tensions, such as riots, isolated and sporadic acts of violence and other acts of a similar nature', are expressly excluded from the definition of a non-international armed conflict.
111
The scope and level of violence required in order for a conflict to be regarded as a non-international armed conflict has never been clearly defined. Acting on the assumption that classification of a conflict as an armed conflict would extend the legal protection offered to those affected, the ICRC has argued for a low threshold of application. 112 The ICTY has held that a non-international armed conflict exists when there is 'protracted armed violence between governmental authorities and organized 108 In the Nicaragua case the ICJ stated that Common Art. 3 'defines certain rules to be applied in the armed conflicts of a non-international character. There is no doubt that, in the event of international armed conflicts, these rules also constitute a minimum yardstick, in addition to the more elaborate rules which are also apply to international conflicts; and they are rules which, in armed groups'. 113 The ICTR added that this violence should also meet a fair level of intensity.
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Given the vagueness of the conditions for regarding violent confrontation between a state and non-state actors as an armed conflict, there will be room for disagreement whether a particular conflict between a state and transnational terrorists constitutes an armed conflict at all. 115 In the Israeli case, the authorities declared, soon after violence erupted in September 2000, that the level and scope of violence justified regarding the situation as one of 'armed conflict short of war'. 116 This classification is not shared by all. 117 The reason for the difference of opinion lies in the realization that classification of the confrontation between Israel and armed Palestinian groups as an armed conflict implies not only that protection of IHL is extended, but that the state will enjoy powers that it would not enjoy if the applicable regimes of international law were only the law of belligerent occupation and human rights law.
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Classifying an armed conflict with a transnational terrorist group as a non-international armed conflict does not imply that alongside this conflict there is not also an international conflict. The ICJ and the ICTY have held that there may be both international and non-international aspects in a particular conflict situation. 119 If another state is held responsible for an armed attack by a terrorist group, and the victim state responds by attacking the terrorists in that state's territory, an international armed conflict will certainly arise between the two states. Thus, when the US attacked Afghanistan in response to 9/11, claiming that the de facto Taliban government of Afghanistan was supporting al-Qaeda, an armed conflict was created between the US and Afghanistan. This surely does not mean that the conflict with al-Qaeda was swallowed up by the conflict with Afghanistan, and that the persons who had mounted the armed attack and presented the real threat to the United States were merely civilians taking a direct part in the hostilities between the states involved. Rather it means that the conflict became one that had both international and non-international aspects. 113 Tädic case, Jurisdiction, supra note 81, at para. 70. The ICRC Commentary places emphasis on the level of organization of the non-state actors rather than the level of violence involved: ICRC, Commentary on the Protocol Additional, supra note 111, at para. 4341. 114 See The Prosecutor v Akayesu, Case ICTR-94-4-T, 2 Sept.1998, at para. 625. 115 As we shall see below, this is one of the major bones of contention in the Israeli/Palestinian situation. 116 118 Thus, e.g., the authors of the International Law Opinion challenge the power of the Israeli authorities to seize and destroy property, permitted during hostilities if imperatively demanded by the necessities of war. 119 In the Nicaragua case, the ICJ held that that conflict between the contras and the Nicaraguan forces was an armed conflict not of an international character, whereas the conflict between the US and Nicaragua was an international armed conflict: Nicaragua case, supra note 71, at para. 219. In the Tädic case the ICTY held that an international conflict may exist alongside an internal conflict: Tädic, Merits Appeal, supra note 82, at para. 84.
Let us now assume that a conflict between a state and a transnational terrorist group has reached the necessary level and scope of violence so as to constitute a non-international armed conflict. Such a conflict is not a conflict between two collectives, some of whom are combatants, but most of whom are civilians, but between one such collective and an 'organized armed group'.
120 It is nevertheless perfectly clear that the fundamental principle of distinction, which applies in international armed conflicts, applies in such conflicts too. Thus, Article 13(2) of APII explicitly states that 'the civilian population as such, as well as individual civilians, shall not be the object of attack'. Article 13(3) adopts the principle laid out in Article 51(3) of API, namely that civilians shall be protected 'unless and for such time as they take a direct part in hostilities'. Article 8 of the Rome Statute, which defines war crimes in the jurisdiction of the ICC, includes among crimes that may be committed in armed conflicts not of an international character '[i]ntentionally directing attacks against the civilian population as such or against individual civilians not taking direct part in hostilities'.
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Use of the term 'civilians' in APII and the Rome Statute is based on the assumption that there must also be 'non-civilians' or combatants. But who is a combatant in a non-international armed conflict? International instruments do not even attempt to answer this question.
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The reasons for this lacuna are well known. States were, and still are, unwilling to grant the status of combatants to insurgents and other non-state actors who take part in non-international conflicts, as doing so would not only afford them an element of legitimacy, but would mean that they enjoy the two 'privileges' of combatants -immunity from criminal liability for fighting, and prisoner-of-war status when apprehended.
123 But does the lack of combatant status mean that there are in fact no combatants in such a conflict? Unless we give a negative answer to this question the protection extended to civilians becomes meaningless. If there are no combatants, all are civilians and there is no need for special provisions protecting them.
It therefore seems almost self-evident that in non-international armed conflicts there are indeed combatants, who, as opposed to civilians, may legitimately be targeted by the other side. Who are they? The answer lies in identifying the parties to the conflict. APII states that a non-international conflict is a conflict between the armed forces of a High Contracting Party 'and dissident armed forces or organized armed groups'.
124 While Common Article 3 of the Geneva Conventions does not state so 120 Under Common Art. 3 it may also be a conflict between two or more groups of combatants. expressly, it is agreed that in order for a non-international conflict covered by this article to exist, there must also be an organized group.
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The logical conclusion of the definition of a non-international armed conflict as one between the armed forces of a state and an organized armed group is that members of both the armed forces and the organized armed group are combatants. While these combatants do not enjoy the privileges of combatants in an international armed conflict, they may be attacked by the other party to the conflict. This is indeed the view adopted in the ICRC Commentary on APII, which states that '[t]hose who belong to armed forces or armed groups may be attacked at any time'. 126 According to this view, if an armed conflict exists between the United States and al-Qaeda, active members of al-Qaeda are combatants who may be targeted. Similarly, if an armed conflict exists between Israel and Hamas, Islamic Jihad and the Fatah/Tanzim in the West Bank and Gaza, active members of these groups are combatants who may legitimately be attacked. 127 Regarding active members of organized armed groups as combatants who may be attacked raises a number of questions. In the first place, how are such combatants to be distinguished? As opposed to international armed conflicts, in which combatants are required to have 'a fixed distinctive sign recognizable at a distance', 128 absent a definition of 'combatants' in non-international armed conflicts, no similar demand exists. When the combatants are actually engaged in fighting, this may not create special difficulties. But can the opposing party to the conflict (in most cases, the state) be required to fight against combatants only when they are actually fighting? If we answer this in the affirmative there would seem to be no difference between combatants and civilians, as the latter may also be targeted when taking a direct part in hostilities. 129 As we have stressed above, fudging the differences between combatants and civilians would weaken the principles regarding protection of civilians, which form one of the foundations of international humanitarian law. 130 One possible way out of this difficulty is to tie the definition of combatants to the provision in Common Article 3 of the Geneva Conventions, that persons who take no active part in the hostilities shall be protected from violence to their life and body. Thus, combatants are only those persons who take an active part in hostilities. 131 Note, however, that this does not mean that such persons are combatants only for such time as they take part in the hostilities, but merely that their actual participation is what makes them combatants, and not their membership in a certain organization. 132 The conclusion would be that while the armed conflict continues members of the terrorist group who have taken an active part in hostilities are combatants who may be targeted. 133 Other persons are civilians who may only be targeted 'for such time as they take a direct part in hostilities'. 134 It would seem that this was the approach taken by the UN Human Rights Inquiry Commission established by the Commission on Human Rights soon after the present intifada started. The inquiry commission adopted the view that if an armed conflict existed between Israel and Palestinian armed groups in the Occupied Territories (a question on which it found it difficult to make a final judgment), that conflict was a non-international conflict. It then stated that it found the Israeli argument that persons targeted were combatants 'unconvincing for two related reasons: they were not participating in the hostilities at the time they were killed; and no evidence was provided by Israel to back up its contention of a combat role despite their civilian appearance.' 135 The implication would appear to be that a person is a legitimate target while he or she is taking a direct part in hostilities (whether a combatant or a civilian) or if there is other evidence of his or her combatant role.
One of the obvious difficulties in this approach is the sort of evidence required to establish a combatant role. 136 In many cases such evidence will be based on intelligence information. But in other cases, leaders of a terrorist group may be involved who have made no bones about their role in the terrorist activities of the group.
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Defining combatants as members of terrorist groups who take an active part in hostilities forces us to distinguish between organized armed groups whose members are all actively involved in the hostilities, whether by planning, directing or executing attacks, and organizations that have both military and political branches. In the case of the latter, only members of the military branch may be regarded as combatants.
138
Targeting members of the political branch should be regarded as assassinations, which are outlawed even in the course of an armed conflict.
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Accepting that persons actively involved in the terrorist activities of an international terrorist group are combatants in a non-international armed conflict would seem to solve the problem involved in the tight definition of combatants in international armed conflicts. While the victim state does not have to accord such terrorists POW status if captured, nor are they immune from prosecution for fighting, they are legitimate targets. States would probably be very happy with this result, which allows them to enjoy the best of both worlds. But this is the very problem. Are we back to a licence to kill all persons suspected of being active members of the international terrorist group? How can we be sure that the targeted persons are indeed real terrorists? Doesn't this licence create an incentive for victim states to jump as soon as possible from the law-enforcement to the non-international armed conflict model, thus allowing them to ignore due process guarantees and to enjoy almost unrestricted discretion in targeting their suspected enemies? It would seem to me that these difficulties should lead us to the conclusion that the non-international armed conflict model cannot stand on its own. I shall return to the way in which it should be mitigated below.
Proportionality
Even if suspected terrorists are legitimate targets, every use of targeting must meet the demands of proportionality. Targeting a suspected terrorist will be regarded as an indiscriminate attack if it 'may be expected to cause incidental loss of civilian life, injury to civilians, damage to civilian objects, or a combination thereof, which would be excessive in relation to the concrete and direct military advantage anticipated '. 140 While this principle is as firmly entrenched in IHL as any, it is notoriously difficult to apply. 141 As the Committee Established to Review the NATO Bombing Campaign against the Federal Republic of Yugoslavia, stated in its report to the ICTY Prosecutor:
The main problem with the principle of proportionality is not whether or not it exists but what it means and how it is to be applied. It is relatively simple to state that there must be an acceptable relation between the legitimate destructive effect and undesirable collateral effects. . . . It is much easier to formulate the principle of proportionality in general terms than it is to apply it to a particular set of circumstances because the comparison is often between unlike quantities 138 How does one assess the concrete and direct military advantage gained by targeting a suspected terrorist? The state involved will probably claim that it has prevented terrorist attacks, which would have cost the lives of many civilians. Is such an assessment sufficient to show a concrete and direct military advantage? And assuming the answer is positive, how does one balance that advantage against the loss of life among innocent bystanders likely to be killed in the targeted killing? And are there cases, as the Israeli authorities argue, that even if it is totally certain that civilians (such as family members of the suspected terrorist) will be killed in the targeting, the targeting will still meet the proportionality test? I shall not venture to provide a full answer to these questions. It seems to me that an extremely strong case has to be made to justify an attack on suspected terrorists when it is likely, not to mention inevitable, that the attack will cause the death of civilians. After all, unless the said terrorists are involved in a concrete terrorist attack that is about to take place and can only be thwarted by targeting them, the military advantages to be gained by targeting them are based largely on speculation. Can the assessment that an attack on civilians by the suspected terrorist might take place outweigh the high and concrete likelihood that the attack on the suspected terrorist will cause the death and wounding of other civilians?
Proportionality must be judged on the basis of the information available at the time of the attack, and not on the actual results. Nevertheless, when as a result of an attack innocent persons are killed or wounded, a heavy burden rests on the state to show either that this could not reasonably have been foreseen, or that even if it could have been foreseen, the necessity of the attack was great enough to justify the risk.
The Mixed Model
The analysis so far has been based on an either-or situation. Either we adopt the lawenforcement model or the armed conflict model. But neither of these models provides an adequate framework for dealing with transnational terror. The law-enforcement model is not suitable when the scale of violence has reached that of a non-international armed conflict and the terrorists operate from the territory of a state that is either unwilling or incapable of cooperating in law enforcement. The armed conflict model was not developed with the case of international terror in mind. Under the rules of international armed conflicts, terrorists are generally not combatants and may therefore only be attacked for such time as they take a direct part in hostilities, a legal conclusion that does not seem credible when the very conflict is between the victim state and the transnational terrorist group. conflict with a terrorist group is regarded as a non-international conflict, the state would seem to enjoy almost unlimited power to target persons it claims to be active members of that group, even when they pose no immediate danger and it might be feasible to apprehend them and place them on trial. Extension of some of the rules of international law relating to armed conflicts to non-international armed conflicts was meant to extend the protection offered by IHL to cases in which it had not traditionally applied. 143 The assumption seems to have been that this was required not only so that these rules would apply to non-state actors, but also because if they were not extended the way such conflicts were handled was entirely within the domestic jurisdiction of the state involved.
144 This assumption may have been understandable at the time, as the first major step in international regulation of non-international armed conflicts, i.e. the adoption of Common Article 3 of the 1949 Geneva Conventions, was taken before the detailed development of international human rights law.
Following the dramatic development of international human rights law, it is no longer the case that if IHL is not applicable to non-international armed conflicts, states will have carte blanche to fight those conflicts as they see fit. On the contrary, in the type of non-international armed conflicts contemplated by Common Article 3 and APII, the state's freedom of action will be constrained by the standards of international human rights law. This means, inter alia, that the state will be prohibited from arbitrarily depriving individuals of their lives or personal liberty and that it will be bound to afford all persons accused of offences a fair trial before an independent and competent court. Any consideration of the legal regime applying in armed conflicts in general, and especially in non-international armed conflicts, must take these standards into account. 145 An armed conflict between a state and a transnational terrorist group is not an international armed conflict. However, as it transcends the borders of the state involved it does not fully fit the model of a non-international armed conflict either. Applying human rights standards to such a conflict also faces a serious impediment. As the suspected terrorists are not within the jurisdiction of the victim state, one of the fundamental assumptions of the regimes contemplated in human rights treaties is lacking. While this impediment cannot simply be ignored, it should not lead to the conclusion that human rights standards may be abandoned. These standards must be maintained at all times. However, in their application the special features of a noninternational conflict must be taken into account.
The only acceptable justification for targeting suspected terrorists is protection of potential victims of terrorist acts. Under ordinary human rights principles, based on a law-enforcement model with its guarantees of due process, use of lethal force to defend persons against unlawful violence is justified only when absolutely necessary.
As seen above, the accepted view is that this test will be met only when force is used to stop an imminent attack. In other cases, law enforcement mechanisms must be employed. When the terrorists are not subject to the law enforcement jurisdiction of the victim state, and we are talking about violence of the scale and intensity required for the situation to be regarded as one of armed conflict, the parameters of absolute necessity have to be reconsidered.
When judging if use of force to defend potential victims of attacks by terrorists operating from outside the territory of the victim state is absolutely necessary, whether alternative law enforcement measures are available becomes a crucial question. As the object of such force must always be to prevent further attacks, rather than to punish, or even to seek general deterrence, I suggest that in deciding whether targeting suspected terrorists could be regarded as absolutely necessary we draw a parallel to a state's inherent right to self-defence under Article 51 of the UN Charter. In exercising this right, a state's actions are subject to the requirements of necessity and proportionality. 146 Under the principle of necessity, a state may not use force if there are other means of defending itself. In the present context the implication is that a state may not target suspected terrorists if there is a reasonable possibility of apprehending them and putting them on trial. Whether apprehension, arrest and trial are reasonable alternatives will depend on whether the victim state has effective control over the territory in which the terrorists are operating, and if it does not, on the degree of willingness or capability of the de facto force in control of that territory to arrest and try the terrorists, to extradite them, or, at the very least, to take effective steps to stop their activities.
As opposed to the general rule in armed conflicts, under which a party may target combatants of the other side even when they pose no immediate danger, under the necessity requirement the targeting of suspected terrorists must be restricted to cases in which there is credible evidence that the targeted persons are actively involved in planning or preparing further terrorist attacks against the victim state and no other operational means of stopping those attacks are available. As there is always a risk that the persons attacked are not in fact terrorists, even in such a case lethal force may be used against the suspected terrorists only when a high probability exists that if immediate action is not taken another opportunity will not be available to frustrate the planned terrorist attacks.
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Use of lethal force must always conform to the proportionality test. In this context this test should be based on balancing three factors: 1. the danger to life posed by the continued activities of the terrorists; 2. the chance of the danger to human life being realized if the activities of the suspected terrorist are not halted immediately; and 3. the danger that civilians will be killed or wounded in the attack on the suspected terrorist. As mentioned in the discussion above of the proportionality test, a heavy burden rests on the state to justify killing or wounding of civilians during an attack on suspected terrorists. The presumption should be that suspected terrorists may not be targeted when there is a real danger that civilians will be killed or wounded too.
There is no doubt that conceding the power of a state to target suspected terrorists, even in strictly limited circumstances, creates a real danger that states will adopt a liberal interpretation of those circumstances and will in fact use this exceptional measure as a general policy. Many will obviously argue that this danger is so great that we have to limit the right to use force to the case of an imminent threat to life. I do not deny that this danger indeed exists. I suggest, however, an institutional mechanism that may mitigate the danger, even if it does not eliminate it.
According to a series of decisions of the European Court of Human Rights, when state officials are involved in the use of lethal force, it is incumbent on the state to carry out an independent investigation in order to determine whether the action was compatible with the state's obligation to respect and ensure the right to life. 148 A state that fails to do so violates that obligation. Applying human rights standards in cases of an armed conflict with terrorist groups means that every case of targeted killings must be subjected to a thorough and credible legal investigation. If it transpires that the measure was used in circumstances that do not comply with international standards, legal action must be taken against those responsible.
The US and Israeli Cases
The above analysis reveals that one cannot give a clear and general answer to the question of whether targeting a suspected terrorist is an extra-judicial execution, a legitimate 'act of war' or a grave breach of international humanitarian law. The answer 'all depends' on a number of factors, among which is the legal regime that applies. I shall now return to the cases mentioned in the Introduction and apply the analysis suggested here to these cases.
A The US Case
In the absence of clear evidence about the identity of all those who were killed and the danger that they posed to the United States, it is extremely difficult to assess the legality of the US attack in Yemen. I shall therefore confine myself to a discussion of the parameters of the case.
In the first place, we have to ask whether there was an armed conflict involving the United States and al-Qaeda at the time of the attack. If the answer is negative, it is hard to escape the conclusion that the attack was unlawful. If the answer is positive, I have argued that the conflict should be regarded as one of a non-international nature. A strong case could be made for regarding al-Qaeda members who take an active part in hostilities as combatants, even if they were not directly involved in such hostilities when targeted. According to the approach suggested here, the mere fact that persons are suspected combatants does not justify targeting them. The object of the attack has to be to prevent a concrete danger which could not reasonably be thwarted by other means and that was highly likely to be realized if immediate action was not taken. It is not at all clear that the Yemen attack was preventive, rather than retributive; neither is it clear whether al-Harethi presented a concrete danger that could not reasonably have been thwarted by other means.
Were all the persons killed combatants? This was not a case in which the suspected terrorist was targeted in a civilian area so that the other persons killed were innocent bystanders. It seems likely that the persons with al-Harethi in the desert were party to his activities, but there is no certainty about this. Thus, the issue of proportionality could be relevant. It would be hard to justify the inevitable killing of persons who did not take an active part in hostilities unless it could be shown that targeting of al-Harethi was absolutely necessary to save many lives.
It has been suggested that the US action was carried out with the consent of the Yemen Government whose forces had made several unsuccessful attempts to arrest al-Harethi in the course of which a number of Yemeni soldiers had been killed. The consent of the Yemen Government would mean that Article 2(4) of the UN Charter was not violated. But it would not mean that the targeting of al-Harethi and his companions was compatible with IHL. Had the Yemen authorities been able to arrest al-Harethi, the licence given to the US to act could not have made the targeting lawful. A state cannot avoid its obligations to respect and ensure the right to life, by allowing another state to deprive persons of that right.
B The Israeli Case
Assessing the legality of Israel's targeted killings of suspected members of Palestinian organizations that engage in terror attacks is more complicated than most, if not all, other cases. It would seem that the main bone of contention relates to whether, given Israel's status as an occupying power, terrorist attacks on civilians in Israel should be regarded as instances of transnational terror. 150 There is also little agreement on some fundamental legal questions that have an enormous bearing on the topic.
Status of the West Bank and Gaza
Most objective legal observers accept that at least until the Oslo and subsequent accords between Israel and the PLO, the status of the West Bank and Gaza was that of occupied territories to which the international law of belligerent occupation applied. While many government policies in these territories were incompatible with principles of this legal regime, when appearing before the Supreme Court of Israel to defend government actions there the framework of legal discourse adopted by government lawyers has always been the law of belligerent occupation. There are numerous decisions and many dicta of the Court accepting this framework. 151 It is also the framework favoured by the whole international community. 152 Had the situation remained as it was before the Oslo Accords and subsequent agreements, there could have been no doubt about the illegality of all targeted killings. All Palestinians in the West Bank and Gaza were protected persons under Geneva Convention IV, who were entitled, in all circumstances, to protection against all acts of violence. 153 The applicable legal model in occupied territories is the lawenforcement model, based in this case on the international law of belligerent occupation, complemented by international human rights law. Under this model force may only be used in the case of an imminent attack that cannot be halted by arresting the suspected terrorist. 154 It is the considered view of many commentators that the Oslo Accords and subsequent agreements between Israel and the PLO effected a change in the status of some parts of the Occupied Territories. 155 Under these agreements, the West Bank was divided into three different zones: 'A' areas in which both civil and security matters were in the hands of the Palestinian Authority established under the agreements; 'B' areas, in which security control remained the responsibility of Israel, while civil matters were the responsibility of the Palestinian Authority; and 'C' areas in which Israel retained responsibility for security matters while responsibility for civil matters was divided between Israel and the Palestinian Authority. In Gaza there was a similar, although not identical, arrangement. While the status of 'C' areas, and probably 'B' areas too, remained unchanged, the status of 'A' areas became controversial. 156 On one hand, it was argued that having relinquished effective control over these areas, Israel could no longer be regarded as an occupying power; on the other hand, the claim was that since Israel still retained the ultimate power over all areas, including total control on who could enter or leave, it remained an occupying power in all parts of the West Bank and Gaza.
If Israel retained its status as an occupying power in the 'A' areas it was bound to follow the law-enforcement model there. In the case of suspected terrorists acting in those areas, if the Palestinian Authority (under this theory a kind of sub-contractor of the Israeli authorities) refused to arrest or extradite the persons involved, the Israeli authorities were certainly entitled (and maybe even bound) to enter those areas in order to arrest them. On the other hand, if Israel ceased to be an occupying power in 'A' areas, and effective authority was in the hands of the Palestinian Authority, those areas took on many of the characteristics of a foreign state. Israel was not entitled to enter the area to arrest persons suspected of being active in organizing and executing terrorist attacks against its civilians, even if the Palestinian Authority refused to arrest or extradite them. 158 There was therefore some credence to the argument, similar to that raised by the US in the Afghanistan case, that the Palestinian Authority should be regarded as responsible for the attacks carried out from its territory, and that if it failed to act, Israel was entitled to do so. It would not seem reasonable to require a state to refrain from action against terrorists who plan, direct and execute attacks on its citizens from territory that is not under its effective control if the de facto government in that territory refuses to restrain them.
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After hostilities started in September 2000 between Israel and the Palestinians, and especially after the Israeli 'Defensive Shield' campaign of April 2002, the IDF took control of many of the 'A' areas. At the time of writing it has resumed effective control over all areas on the West Bank, while in Gaza most areas are still under control of the Palestinian Authority. Even if the 'A' areas ceased to be regarded as occupied territory after the Oslo Agreements, once the IDF resumed effective control they once again became occupied territory, with all that this implies.
Existence of an Armed Conflict
At the beginning of the present intifada the Israeli authorities redefined the legal situation pertaining in the West Bank and Gaza as 'armed conflict short of war.' 160 This view of the situation was based on the assessment that given the frequency and severity of the use of armed force against military and civilians, and the level of organization behind use of that force, there was now 'protracted armed violence between the IDF and organized Palestinian groups', the classic description of an forces were not permitted to enter the 'A' areas, unless they were responding to an ongoing incident, and then only until they had handed the matter over to the Palestinian police. Thus, if Israeli forces refrained from entering 'A' areas, they were abiding by Israel's commitments under an international agreement, and not acting for political reasons.
Cassese's assumption was rejected by the UN Commission of Inquiry into Human Rights Violations in the Occupied Territories, 168 and by others. 169 Even if one assumes that at no time since 1967 did any parts of the West Bank and Gaza cease being territory to which the international law of belligerent occupation applied, this does not necessarily mean that any armed conflict which arises between armed groups in these areas and Israel itself is of an international nature. As we have seen above, both the ICJ and the ICTY have held that some situations involve armed conflicts that have both international and non-international aspects.
The conclusion to which Cassese's assumption leads him also reveals its weakness. Between whom exactly is the international armed conflict that Cassese speaks about? It is not between two states. Is it a conflict between a state and organized armed groups? It would seem so, but such a conflict is not regarded as an international armed conflict. Of course, one could say that the conflict is one between Israel and the Palestinian people. But a conflict between a state and a people under occupation is not regarded as an international armed conflict under customary international law, 170 and Israel has not ratified Additional Protocol I to the Geneva Conventions. Furthermore, if the conflict is to be regarded as an international armed conflict between Israel and the Palestinian people, at the very least members of the armed security forces of the Palestinian Authority would be regarded as combatants. But while there have been some incidents in which members of these security forces have been involved, the present conflict has not included hostilities between the IDF and units of the Palestinian security forces. It would therefore be totally unreasonable to argue that all members of these forces are combatants involved in an armed conflict with Israel.
The assumption that terrorists are merely civilians taking a direct part in hostilities might make sense if hostilities of an international nature were also taking place. But this is not the case. To the extent that an armed conflict does indeed exist, it is the very hostilities between Israel and the armed groups to which these terrorists belong that create this conflict. It is difficult to regard the fighting by one party to the armed conflict as 'direct participation of civilians in hostilities'.
Some commentators argue that since members of Palestinian armed groups are not recognized as combatants when captured, and as some captured members are prosecuted for killing Israeli soldiers or civilians, they cannot possibly be regarded as academics, and, most recently, the ICJ. It seems to me that the territories became occupied since they were not Israeli territory when captured in the 1967 international armed conflict between Israel and two other states: Jordan and Egypt. The question then becomes whether they retained that status after these two states made peace treaties with Israel. Dinstein has argued that following these treaties the status of the territories changed from one of belligerent occupation to post-belligerent occupation: Dinstein, 'The International Status of the West Bank and the Gaza Strip -1998', 28 Israel Ybk on H R (1998) 37. I do not intend to discuss this view here. 168 Report of the Human Rights Inquiry Commission, supra note 9, at para. 39. 169 See Ben-Naftali and Michaeli, supra note 21. combatants who may be targeted. 171 It has even been argued that had Israel ratified API, the conflict would be regarded as an international conflict between Israel and a people fighting alien occupation. It would follow that members of the Palestinian armed groups would be entitled to combatant status, and would also be legitimate targets. However, since Israel has not ratified API, it may not target Palestinian terrorists. 172 Had Israel ratified API the situation might have appeared to be a lot simpler. From a political point of view, Israel might have been able to justify targeting members of armed Palestinian groups more easily. Thus paradoxically, although Israel and some states in similar situations objected to the API and refused to ratify it, 173 ratifying API would not only have imposed certain obligations on them; it might also seem to have granted them some advantages. However, these advantages would have been purely political. From a legal point of view, even when API has not been ratified by a state, a conflict between that state and a people fighting against colonial domination or alien occupation, might constitute an armed conflict, albeit not an international one. One of the objects of API was to extend the protection offered to combatants in an international armed conflict to combatants involved in certain types of conflicts that are not inter-state conflicts. The innovation was in applying the law of international armed conflicts to such a conflict, not in recognizing it as an armed conflict. The question of whether a non-international armed conflict exists depends on an analysis of the factual situation -is there protracted armed violence between the state and organized armed groups (or between such groups within a given state)?
Absent ratification of API, Israel is not required to treat members of Palestinian armed groups as POWs. It may try members of such groups who have killed or wounded soldiers. 174 However, even if API had been ratified, Palestinians involved in terrorist activities (which by our definition involve deliberate killing and other severe violence against civilians) could have been tried for war crimes or crimes against humanity. 175 It seems to me, following the line taken by the UN Commission of Inquiry, that the armed conflict between Israel and the Palestinian organizations which carry out terrorist attacks on civilians in Israel must be regarded as a non-international armed conflict. 176 In such a conflict active members of the organized armed groups are to be Finally, according to the demands of international human rights law, in every case of targeted killing a thorough legal investigation should be conducted. If it transpires that the conditions that justify use of the measure did not pertain, appropriate legal action should be taken. It is not clear whether this condition has been met in all cases of targeted killing.
Concluding Comments
The issue of transnational or international terror has generated a great deal of discussion, especially since the 9/11 attacks on the United States. Perceptions of the issues differ widely. Decision-makers in states that have been subjected to serious terrorist attacks often think that the 'war on terror' justifies actions that are totally inconsistent with standards of human rights and humanitarian law; human rights NGOs, some human rights institutions and politicians from states who have been free of terror see the great danger in over-reaction to terror, and sometimes offer what have been termed 'nice recipes . . . that have little practical relevance'.
178
As intimated in the Introduction, I too believe that over-reaction of states acting outside accepted standards of human rights and international humanitarian law is a real danger. But this danger cannot be contained only by pious words and proposals for courses of action that 'seem to be blind to real life hard choices'. 179 International humanitarian law has always been based on recognition of the harsh reality of armed conflicts. It has not attempted to present idealistic standards of behaviour that cannot reasonably be demanded of parties faced with this reality. On the contrary it has made every attempt to lay down standards that recognize military necessity, but aim to spare those who do not participate in hostilities and to limit force to the amount necessary to weaken the fighting potential of the enemy. 180 The assumption of this article has been that regarding suspected transnational terrorists as civilians who at times take part in hostilities is an unrealistic perception of the situation. On the other hand, regarding them as combatants who may be targeted at will opens the way to serious violations of the right to life in non-international armed conflicts. The middle road proposed here is an attempt to create a realistic alternative that allows states to defend their residents against terrorist attacks without abandoning commitment to standards of human rights and humanitarian law. It is based on the notion that unless realistic standards of conduct for states involved in armed conflicts with terrorist groups exist, they will act in an environment infected by the lawlessness that characterizes terrorism. The danger of this lawlessness is such that however imperfect these standards may be, they are preferable to no standards at all.
